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RE s House Bill No. 56

QUESTION: Does proposed House BLll No, 56 contain
provisions authorizing the Commnizsioner or
Departuent of Publle Health snd wWelifare to
adopt, make, establish or promulgate rules
and regulations and other matters which
amount to & delegation oi legisiative power
by the Legislaturs, which provisicns would
be contrary tc the declsion of the Supreme
Court of Arizona 1n the case enticied: The
_Gtate of Arizona, Appellant va. marana Plan-
tations, Inc., a Corpcration, Appelilee’.

At the outset of tnis discussion it would be well to congider
the ruling of the Supreme Court in the above case. Marana Plan-
tations, fnec., was charged with violating the repulaticns adopted
by the State Beard of Health with respect to water suppliy, toilets,
bathing facilities, housing, fire protecticn aund garbace facili-
ties in agricultural labor camps, which said regulations were
adopted by the bhoard pursuant to the prcvisicns of Chanter 105,
1941 Session Laws of Arizona. The particular section involved
reads as follcws: '

"See. 6. Rules and Regulations. (a) The board shall
have poewer to adopt, promulgate, repeal, and amend rules
and regulations consistent with law to: 1, define and
control communicable diseases; 2, prevent and ccntrol
public health nuisances; 3, regulate panitation and
sanltary practices in the intercsgts of publli¢ healith; 4.
cooperate wlth local boards of heaith and health oI'flcers;
5. protect and promote the public heaith and prevant
disability and mortality; 6. isclate any perscn arfected
Wwith and prevent the spread of any contagious or infec-
tious digease: 7. govern the fransportation of dead
bedies; 8. establish quarantine; aand, 9. carry out the
purpcses of this Act, * % =

In the opinlon of the court the particular problem involved
is set forth and cutlined as followa:

"# % % The line of demarcation between what is a
legitimate granting of power for adminlstracive regulation
and an llliegltimate delepation of leglslative power is
often quite dim, A clear guide for all situations is
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indeed difficult. The Board of Health a3 an administra-
tive board czn only do what itg nasz imports, that is to
say, 1t can only administer existi laws created by
legisglative authority., “he difficuiity is to properly
mark the boundary between administrasive and legislative
power. 1t may gafely pbe saild that 2 statute which gives

F1 o b

unlimited regulafory pover to & cc.i.ssion, board or
agency with no nresgcribed repuras nor critcrion nor

guide to ibm nmchion orivnds the Constitution ag a dele-
gation ol 1 X ooard must be corvalled
in some reagsonanle deri’éd and must =ot be permitted to
range at large and determine for itszelf the conditions
under which a law should exist and zass the law it thninks
appropriate. To uge the apt phrase:logy oi the late Jug-
tice Cardozo in Schechter v. United States. 79 L. ed.
1570, 295 U 8. 495, an administrative board cannot be
'a roving commigsion to inquire ints evils and uponr: dig-
covery corvect them’ and 1t must be canalized within
banks that keep it from overflowinz.® It cannot be
unconfined &nd vagrant'. ¥ * *° (Zxphasis supplied)

Applying these princilples to the provisions of Chapter 105
: ) of the Laws of 1941, the court had the r-ilowing to say:

g

® ® % Section 5 of the Act involved herein makes
it the duty of the bcard to 'formulaze gencral policies
affecting the public health,' The fzrmulation of poli-
cies 1s I'or the legislature and administrative rules must
be within the framework of policies which the legislature
has sufficlently defined. Panama Refining Co. V. Ryan,
79 L. ed. Wl6, 293 U. 5. 388. The vortion of Section 6
supra which gives the board power by rule and repulation
to 'regulate sanitation and sanitary practices in the in-
terests of public health' and to ‘protect and promote
the public health and prevent disabiiity and mortallty!’
in effect cuts the traces and permics the board to wander
with no gulde nor criterion, with n: channel through
which its powers may flow. It mav {1zod the field with
such sanitary laws as its unrestra.-nsqa discretion Mnay
dictate. 1t may upon investigation ciscover what 1t
might think are evil conditicns and proceed to adopt
whatever remedial legislation might suit its faney. In
fact, that 18 exactly what has been done under the repgu-
latlons hereln challenged and designated as Part XI of a
'Sanitary Code’, We think that the attemnt by the legis-

lature to make it bthe duiy of the ©-ird to 'jormulate
general policies aifecling the pubiic nealth' and to give
the board unrestrained powel te re-..ate sanibation and
sanitary practlces and promote pubilc health and prevent
digabllity and mortality 1s & ccusi.tutional relinquishment
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of its legislative power and to such extent is violative
or conatitutional principles, and the so-calisd Sanitary
Code applicable to agricultural labor camps s void.

We do not wisih to be understocd as Geclaring crnat Chap=-
ter 105, Session Lows 1941 is unconstitubiona: and void
in 1ts entirety, out only Fo tne eztent nere-mn announced."
(Emphasis supplied)

It is obvious from the foregoing language that the so-called
regulations and rules with respect to the Sanitary Code of the
Board of Health were held by the court to be void and that the
language of Sectlon 6 giving the board power to adont rules and
regulatcions was an unlawful delegation of' legislative power to
the administrative board involved. :

Referring to House Bi1ll No. 55, Section 4.(a) thereof pro-
vides as follows:

"Sec. 4. Commissionsr. (a) 7The commissioner of pub-
lic health and weltare snalil make, establisii and administer

. &1l rules, reculations, voliciszss and procedurss, anprove

long ranse plang for dovelobinsg departmental proprans, and
coordinate the activities or tne Geparvient wiwn cvhose of
related state agencies. * * *' (Emphasis suppiied)

The proposed language of said Section 4. (&) definitely is
contrary to the decision of the court in the ilarana Plantations
case, ror said language 1s an even broader delegatiocn of legis-
lative power than was sget forth in Seetion 6 of Chanter 105 of
the Laws of 1941; the same sub-gection of the propesed new bill,
likewise authorizes the commissioner to make, and establish
"policies ', concerning which the Supreme Court in the karana case
held was a matter ror the lepislature to determine &nd that the
administrative rules must be within the framework of policies
which the legiglature has suii'lciently defined . Sub-gection
(@) of Section ¥ of proposed Hlouse Billi No. 56 wili definitely,
therefore, have to be amended in such manner that the legisla-
ture will set forth and formulate the general policies affecting
the public health of the State, and establish the fences and
other limitationa within which cvhe commissioner wiil be autho-
rized to set up administrative rulee in order to ccmply with the
decision of the court in the Marana pPiantations case.

Referring to Sub-section (e) of Section 4 of vproposed House
Bill No. 56, it 18 to be observed that it authorizes:

"(e) The commissioner shall establish county advisory
boards, appoint members to. and designate the cuties there-
- (Emphagis supplied)

Oi‘. * * *"
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It would seem that this language is a delegation of legisla-
tive powers to the commissioner as the language is broad 2nough
to authorize the commlssioner to designate duties other than were
adminlistrative duties and does nct prescribe restraints or limi-
tations upon the commigaioner in seit ng up the duties of the
County Advisory Boards. 1t would scem that the language of this
section sghould be changed in such a manner as %o restrict the
authorized dutles to administrative matters.

Referring to Section 7 of proposed H use Bill No. 56, and
particularly to the provisions of Sub-section (a) thereof, it
Would appear at first sight that the language of that section
Wwould give the € mmiagioner of Public H:alth and Welfare the
ldentical rule-making power that was set forth in Sz2ction 6 of
Chapter 105, Laws of 1941 and, therefore, be flying directly in
the face of the decision of cur court in the HMarana Plantations
case. However, upon checking out the effect of the repealing
clause set up in Section 13 of proposed House Bill No. 56, all
of the provisions of Chanter 105, Laws of 1941, except Section
10 and Section 14 thereof, are repealed by the express provisionz
of said Section 18 and, therefore, could not be carried over un-
der Section 7 of the proposed H use Bill No. 56.

Referring to Section 8 and the provisions of sub-sectlon (¢)
3. thereof, 1t would seem that the language thereof authorizing
the departments to: ' # * ¥ syercise sanigtary control over pub-
lic and private water supplies and apate the pollution of
streams or other water sources, for the protection or the health
of the public, * * *' gives the department unlimited pPOWer over
the matters described therein without sufficient restricticn and
definition by the legilslature and, therefore, wculd be an unlawiu:
delegatlon of legislative power to the Department of rFublic Heal:th
and Welfare. Saild section should be amended to include proper
language defining and restricting the activities and powviers of the
board in connection with said matters.

Referring to Chapter 13, jaws of 1951, which was the bill
enacted by the 20th Legimlature in 1951 to reorganize the Health,
Welfare and Correction Departments of the State of Arizona, this
bi1ll, since repesaled, set up and established four divisions in
the language of Sectlon 8 thereof., Proposed H:use Bill No. 56
does not set up any separate divisions under the language of the
act but instead, Section & (a) authorizes the commissioner to
"organize the department into such divisions, sub-divisions or
unlts as he deems most efficient and economical and consclidate
or abolish the same’,

This language contemplates definite future action by the
commigsioner following the enactment of this measure by the legis-
lature. Sub-section (b) of Section 12, and Bection 14 of proposed
House Bill No. 56 pick up and use language identical to that used
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in the appropriate sestions of Chapter 13, Lawse of 1951, and
specifically provide that certain employees “are traznsferred to
& board, council or division created under the provigions of

this act’ (emphasis supplied) end that dutics, AuChority, and

Jurisdiction thereof, sre transferred to a board, council or
divislon created under the provisiona of thip act” (emphasis
supplied),

Since no divisions are created under the provisions of
House B11l No. 56 but will come into existence at such time as
the commisgioner shall create the same after the enactment of
the measure, it would seem that the transfer of guch employzes
end of such powers and duties should be made to the departmant
and to the respective divisions thereof to be established by
the commissioner.

The suggestion made in foregoing three paragraphs hercof
obviously have no connectilon with the deeigion of the Suprewsa
Court in the Marana Plantations case but are merely suggestad
changes of fornm.

ROSS F. JONES
Attorney General

ANTHONY T. DEDDENS
Aggistant to the
Attorney General
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